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UNITED STATES OF AMERICA, 
Plaintiff-Appellant, 
-against- NOTICE OF MOTION 
FRANK ALTESE, et. al., 3 


Defendants-Respondents. 


PLEASE TAKE NOTICE that upon the annexed Affidavit of 
ROGER BENNET ADLER, duly sworn to on the 15th day of July, 
1976, the opinion of this Court in the case at bar, and all of 
the proceedings previously had herein, the undersigned wiil 
move this Court at a term for motions at the United States 
Courthouse, Foley Square, New York, New York for rehearing of 
the appeal pursuant to Rule 40 of the Federal Rules of 


Appellate Procedure and for rehearing of the appeal en banc 


by the active Judges of this Court pursuant to Rule 35 of the 


Federal Rules of Appellate Prosedure, and for such other and 
further relief as this Court deems just and proper. 


DATED: NEW YORK, NEW YORK Yours, etc., 
July 15th, 1976 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIKCUIT 


UNITED STATES OF AMERICA, 
Plaintiff-Appellant, 
-against- AFFIDAVIT 
FRANK ALTESE, et. al., 


Defendants-Respondents. 


STATE OF NEW YORK 
COUNTY OF NEW YORK ) v 

ROGER BENNET ADLER, being duly sworn on oath, deposes 
and states: 

I am associated with GUSTAVE H. NEWMAN, the attorney for 
the defendant SABATO VIGORITO herein. As such, I am fully 
familiar with all of the facts and circumstances surrounding 
this case. 

Y subunit this Affidavit in support of a motion pursuant 
to Rule 40 of the Federal Rules of Appellate Procedure for 
reconsideration and reconsideration en banc pursuant to Rule 35 
Ff the Federal Rules of Appellate Procedure of this Court's 
decision dated July 1, 1976 [Docket No. 76-1008, slip opn. 4629] 
reversing a judgment of the United States District Court for 
the Eastern District of New York (Mishler, J.) which granted 


the defendants' motions to dismiss two counts (Count Ore and 


Two) of an eight count indictment charging the defendants with 
various gambling, gambling conspiracy, and racketeering offenses 
in violation of the Organized Crime Control Act of 1970 [84 


Stat. 922]. Count One charged sixteen of the twenty-two defen- 
dants with a violation of 18 U.S.C. 1962[c] by reason of their 
alleged association to operating an enterprise engaged in inter- 
state commerce and which conducted its affairs through a 
pattern of racketeering activity. Count Two charged a violation 
of 18 U.S.C. 1962[d] which proscribed conspiracies formulated 
and operated in violation of 18 U.S.C, 1962[c]. 
.HE DECISION OF THE COURT BELOW 

Chief Judge Mishler held that to the extent that the facts 
in the case demonstrate and the Congress intended that 18 U.S.C. 
1962[c] was drafted to prohibit the infiltratio: and takeover 
of legitimate business by resort to and use of monies garnered 
through criminal activities, that che use of illegitimate monies 
to finance and promote an illegitimate activity in this case 
(ie., gambling enterprise), the defendants' activities were not 
proscribed and were not intended to be proscribed by 18 U.S.C. 
1962[c]. The nisi prius Court then accordingly dismissed 
Counts One and Two. 

THE APPEAL TO AND DECISION OF THIS COURT 

Pursuant to 18 U.S.C. 731, the United States of America 
appealed from the judgment of Chief Judge Mishler. The thrust 
of the Government's brief was to focus upon the term "enterprise' 
as employed in 18 U.S.C. 1962[c] and to downolay or iguore a 
mountain of legislative history cited by defense counsel which 
indicated that the intention of the sponsors who drafted this 
section of the Organized Crime Control Act and the Congress 
which approved the Act sought to prohibit the infiltrátion of 


legitimate business by the use of the ill gotten gains of 
criminal activities. ` 


AS the legislative history to 18 U.S.C. 1962[c] made 
clear, it was not the aim or intention of Congress to enact 
legislation which had at its focus a draconian ban upon the 
investment of monies derived from one criminal activity to be 
invested in but another, illegal activity. 

The panel which heard and decided the appeal at bar was 
not unanimous in its central holding that Chief Judge Mishler 


erred in construing the Act in the manner suggested by the Act's 


drafters and the defense; and so, in a brief per curiam opinion 


(Associate Justice Clark and Judge Timbers voting for reversal; 
Judge Van Graafeiland dissenting and voting for the defendants), 
this Court reversed tiie judgment appealed from and reinstated 
the dismissed counts. 

In adopting as it dic literal lay-dictionary meanings to 
the statutory words "any" and "enterprise" (see: U.S. v. 
Altese, slip opn. 4629 at p. 4633), the majority of the panel 
fell into the trap of interpreting the statute at face value. 
When confronted witk the scope or intention of a statute, the 
path to be followed was blazed by Judge Learned Hand, who 
while a member of this Court wrote: 

" "There is no surer way to misread any document 

than to reac it Limiit Guiseppi v. Walling, 144 

F.2d 908, 624 |2 Cir. 1944]; and ME: course a is 

true that the words used, even in their literal 

sense, are the primary, and ordinarily the most re- 

liable, source of interpreting the meaning of any 

writing: be it a statute, a contract, or anything 

else. But it is one of the surest indexes of a 

mature and pare: by jurisprudence not to make a 

fortress out of the dictionary; but to remember that 

statutes always have some purpose or object to 


accomplish, whose sympathetic and imaginative dis- 
covery is the surest guide to their meaning." 


"(Cabell v, Markham, 148 F.2d 737, 739 [2 Cir. 

EST mE cannot be answered by closing 

our eyes to everything except the naked words of the 

statute. The notion that because the words of a 

statute are plain, its meaning is also plain, is 

merely pernicious oversimplification." (Mr. Justice 

Frankfurter dissenting in U.S. v. Monia, 317 U.S, 

424, 431 [1943]." 
(See also: People v. Brooks, 34 N,¥.2d 475, 478 [1974]). 

Importantly, Judge Van Craafieland filed a lengthy 
decision in which he took cognizance of the legislative history, k 
found that the Congress.did not intend 18 U.S.C. 1962[c] to 
the use of illicit monies into illicit enterprises and voted to 
affirm Judge Mishler's judgment dismissing Counts One and Two. 

It was Judge Van Graafieland's scholarly dissenting . 
opinion indicative of a judicial posture of self-restraint 
and cognizant of the requirement that the duty of the judge is 
to interpret the law as the Legislature intended it, that 
Should have carried the panel and which should becom a guide- 
post for prosecutions under 18 U.S.C. 1962[c] which will here- 
tofore be prosecuted in this Circuit, 

The panel majority's failure to pass beyond the mere words 
of the statute is a serious flaw of widereaching scope which 
an en banc panel should consider and re- xamine. 

REASONS FOR REH BANC 

As developed, supra, the dues tler of Congressional inten- 
tion and scope of a vital segment of the Organized Crime 
Control Act or 1970, wad presented td a panel of this Court. 
Only supé-ficial treatment was accorded by the majority to tue 


MAZIM" 


question of 1egislative-JhtenL. 2 only the dissenting Judge 


wee 


provided a recognition and development Zor a proper legal dis- 


cussion of the respective merits as advanced by the litigants. ist 
15 Bd > 8 ? s mah Sods 5 ^ $ Ed MO e 
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In as populous and litigious Circuit as ours, it can well 
be expected that the various United States Attorneys a. rike 
Forces will attempt, and uite properly so, to prosecute to 
the extent that Title 18 of the United States Code permits. It 
is important ooth the prosecuting and investigative agencies 
who operate witain the supervisory control of this Circuit, as 
well as the residents of the area who ure che subject of the 
statute's reach, to have a full and complete exposition on the 
coverage and scope of complex statutes Iike the Organized Crime 
Control Act. Both prosecutorial and lay .onduct require en banc 
treatment of the statute to insure full and í ir application of 
the statute in question. 

, Obviously, docket jammed federal intermediate appeals 
courts are frequently reluctant to gather for en banc considera- 
tion following panel consideration. Bec. ise of the important 
questions of statutory construction involved in this case, the 
impact of this Court's reversal upon the scope of the prosecu- 
tions and Grand Jury investigations within the tri-state area 
encompassed by the Circuit, tor an en banc ruling in a case of 
this magnitude. Cases involving legal questions of a lesser 
dimension have been deemed worthy of en banc treatment, 

In U.S. v. Villegas, 487 F.2d 882, 883 [9 Cir. 1973], the 
Court of Appeals held that the adoption of L of the 
Luck (Luck v. U.S., 348 F.2d 763 [D. C. Cir. 1965] decision was 
inappropriate for adjudication merely by a three judge court 
but rather should be considered by the Circuit's full panel of 


active judges. The Ninth Circuit has likewise held that only 


<> 


an en.banc ruling was proper for consideration of abandonment 

of the tíme tested federal rule that a defendant can be convicted 
upon the uncorroborated testimony of an accomplice witness (see: 
U.S. v. Gslardi, 476 F.2d 1072, 1075 [9 Cir. 1973]). 

Similarly, the raising of novel or far reaching issues 
has likewise been recognized by the Court of Appeals for the 
Fifth Circuit as a basis for en banc consideration. in U.S v. 
Williams, 447 F.2d 1285, 1287 [5 Cir. 1971], cert. den. 405 
U.S. 954, the Court held that important questions concerning 
the admissibility of certain expert witness testimony was 
appropriate for a Rule 35 en banc panel. Indeed, as the Fifth 
Circuit noted in McLain v. Seaboard C tline Railroad Company, 
490 F.2d 863, 864, n. 3 [5 Cir. 1974], a contention that 
settled Circuit law should be re-examined and overturned must 
be presented in an en banc posi tre. 

In sum, the defendants respectfully contend that the issues 
raised in this, a case of pure statutory construction, is of 
sufficieut magnitude to warrant and perhaps .ven to compel full 
en banc treatment. As an interlocutory appeal, the avenue of 
certiorari to the United States Supreme Court is simply not 
viable (cf. Green y. Santa Fe Industries: F. 2d , slip opn. 
2581. 

The seriousness of the issue raised, the sharply divided 
nature of the panel's opinion and, we 8 the superior 
wisdom of Judge Van Graafei Land s dissenting opinion, strongly 
suggest that the panel Has" fallen into sérious error. We 


respectfully contend that a.serious error in -*atutory inter- 


i? 
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pretation has been made by the learned members of the panel 
majority. 

We believe that full consideration of the issues raised 
will convince the assemblage of sitting judges that the Congress 
did not intend the Justice Department to seek indictments 
charging violations of 18 U.9.C. 1962[c] under common fact 


patterns such as in the cage at bar. Only an en banc rehearing 


will correct a legal error of this dimension. 

WHEREFORE, we respectfully pray that def endants motion 
pursuant to Rule 40 of the Rules of Appellate Procedure be 
granted, and pursuant to Rule 35, that en banc reconsideration 


be accorded. 


SWORN TO BEFORE ME this 15th 
day 6^ July, 1976. 


CMA IA_4 CL 
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X3 AFFIDAVIT OF SERVICE BY MAIL 
STATE OF NEW YORK, COUNTY OF NEV OM SS.: 
GWENN AGRESS T 


being duly sworn, deposes and says, that deponei.c is a party to the action, is over 18 years of age and resides at 


NEW YORK, NEW YORK 


Tha: onthe 15 day of July 19 76 deponent served the within NOTICE OF MOTION 
upon HON. FRED BARLOW, SPECIAL ATTORNEY, attorney(s) for 
UNITED STATES in this action, at 35 Tillary Street, Brooklyn, "ew York 

the address designated by said attorney(s) for that purpose 

by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in-a post office-official 

Mo under the exclusive care and custody of the United States Postal Service within the State of 
ew Yor 


Q AFFIDAVIT OF PERSONAL SERVICE 


[upon 
the herein, by delivering a true copy thereof to E personally. Deponent knew the 
į person so served to be the person .aentioned and described in said papers as the i therein. 


Swgrn to before mę this day of 
1 Ws 15 A N 
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UNITED STATES COURT OF APPEALS 
For THE Seconp Cmcurr 


No. 902—September Term, 1975. 
(Argued April 15, 1976 Decided July 1, 1976.) 
Docket No. 76-1008 


UNITED STATES or America, 
Appellant, 
v. 


Frang ALrzsR, a/k/a Frankie Feets, et al., 
Appellees. 


Before: 
Crank, Associate Justice, Ret., 
Trwsrzs and Van GnaarEILAND, Circuit Juages. 
— —À9—9———————— 
Appeal from a judgment of the United States District 
Court, Eastern District of New York, Mishler, CJ. 
Reversed and remanded. 


— (de 


Davi G. Tracer, United States Attorney, 
E. stern District of New York. 


Davi Marcouis, Fren F. Bartow, Special At- 
torneys, Brooklyn, New York. 


. Associate Justice, Retired, Supreme Court of the United States, 
sitting by designation. 
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Sureitey Baccus-Losex, Rosert H. Praxico, At- 
torneys, Dept. of Justice, Wash., D.C., for 
Appellant. 


Mavrice Brr, New York, New York, for Ap- 
pellee, Salvatore Annarumo. 


Wup & Golbsrix, New York, New York, for 
Appellee, Napoli. 


RICHARD I. Rosenkranz, Brooklyn, New York, 
for Appellee, Jerry D'Avanao. 


Gusrave H. Newman, New York, New York, 
for Appellee, Sabato Vigorito. 


PER CURIAN: 


This is an appeal pursuant to 18 U.S.C. $731 from an 
order of the District Court dismissing, prior to trial, 
counts one and two of an eight count indictment alleging 
gambling and racketeering offenses in violation of the 
Organized Crime Control Act of 1970, 84 Stat. 922. The 
indictment charged twenty two defendants in the various 
counts, with count one charging sixteen of them with 
being associated with an enterprise engaged in inter tate 
commerce and conducting its affairs through a pattern of 
racketeering activity and through the colleetion of debts 
in violation of 18 U.S.C. §1962(c);* all twenty two of 


1 18 U.S.C. 1962 provides: 


(e) It shall be unlawful for any person employed by or assc 
ciated with any enterprise engaged in, or the activities of which 
affect, interstate or foreign commerce, to conduct or participate, 
directly or indirectly, in the conduct of such enterprise's affairs 
through a patteri -acketeering activity or collection of unlawful 
lebt. 
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the de nd. charged in count two with having 
conspire" ^ . Sectior 1962(c), in violation of 18 
U.S.C. S8 , The rem ning counts, none of which 
are involvec here, charged the conduct of an illegal gam- 
bling business in violation of 18 U.S.C. § 1950, and 6 1952, 
obstruction of justice by two defendants in violation of 
18 U.S.C. $1510 and conspi acy to violate Sections 1955 
and 1952. The counts under §1952 and §1510, being 
counts six and seven, were dismissed without objection 
of the government for failure to allege essential elements 
of the offenses. 

The gravamen of the two counts before us (counts one 
and two) is that the named defendants had conducted a 
large scale gambling business through a pattern of rack- 

teering activity and the collection of unlawfnl debts, as 
defined in 18 U.S.C. $1961(1), (5) and (6).* 


18 U.8.C. 1962: 


(d) It shall be unlawful for any person to conspire to violate 
any of . ` provisions of subsections (a), (b), or (e) of this 
section, 


Section 1961 provides: 

(1) “Racketeering activity" means (A) any act or threat :n- 
volving mur *, kidnapping, gambling, arsor, robbery, bribery, 
extortion, o .»aling im narcotic or other dangerous drugs, which 
is chargeable under Stateslaw and punishable by imprisonment 
for more than one year; (B) any act —hich is indictable under 
any of the following provisions of title 15, United States Code; 
Section 201 (relating to bribery), section 224 (relating to sports 
bribery), sections 471, 472, and 473 (relating to counterfeiting), 
section 659 (relating to theft from interstate shipment) if the 
act indictable under section 659 is felonious, section 664 (relating 
to embezzlement from pension and welfare funds), sections 891-894 
(relating to extortionate credit transactions), section 1084 (relat- 
ing to the transmission of gambling information), section 1341 
(relating to mail fraud), section 1343 (relating to wire fraud), 
section 1503 (relating to obstruction of justice, s. etion 1510 (relat- 
ing to obstruction of er,minz] investigations), section 1511 (relating 
to the obstruction of State or local law enforcement), section 1951 
(relating to interference with commerce, robbezy, or extortion), 
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The appellants claimed and the District Cor..* Id that 
Section 1962(c) applied only to a legitimate cuterprise 
that was conducted through a pattern of racxeveering ac- 
tivity or the collection of unlawful debts and not to an 
illegal gambling business. In so holding the district co: rt 
held that Title TX of the Organized Crime Control Act, 
of which Section 18(c) is a part, *deals with the problem 
of iniitration of legitimate business by persons connected 
with organized crime" and was not designed by Congress 
*to cover the types of activity charged in (counts one and 
two) of this indictment." We disagree and reverse, 


sectior 1952 (relating to racketeering), section 1953 (relating to 
interstate transportation of wagering paraphernalia), section 1954 
(relating to unlawful welfare fund payments), seciion 1955 (relat- 
ing to the prohibition of illegal gambling businesses), sections 
2314 and 2315 (relating to interstate transportation of stolen 
property), sections 2421-24 (relating to white slave traffic), (C) 
any act which is indictable under title 29, United states Code, 
section 186 (dealing with restrictions on payments and loans to 
labor organizations) or section 501 (e) (relating to embezzlement 
from union funds), or (D) sny offense invelvire bankruptcy 
fraud, fraud in the sale of securities, or the fel. Du. ufacture, 
iniportation, receiving, concealment, buying. "mg, or otherwise 
dealing in narcotic or other dangerous àru,s, punishable under 
any law of the United States; 


(5) “pattern of racketeering activity” requires at least two acts 
of racketeering activity, vae of which occurred after the effective 
date of this chapter and the last of which occurred within ten 
years (exelud ag any period of ig prisc ment) after the commission 
of a prior act of racketeering activity; 

(6) “unlawful debt" means a deot (A) incurred or contracted 
in gambling ectivity which was in violation of the law of the 
United States, + State or political subdivision thereof, or which 
is unenforceable :.34.- 3tate or Federal law in whole or in part 
as to prin. pal cr 'utercst because of the laws relating to usury, 
and hieb was incurred in connection with the business of 
gam. ng im viclation of the law of the United States, a State or 
political subdivisiou thereof, or the business of lending money or 
a thing of value et s rate usurious under State or Federal law, 
where the usurious rate is at least twice tbe enforceable rate; 


4632 


1. The Language of the Act: 


We first note that each of the four paragraphs of Sec- 
tion 1962 begins with the all inclusive phrase: “It shall 


” 


be unlawful for any person . . .” who has received any 
income derived from amy n.. ern of racketeering activity, 
etc., to use any pari of such income in the acquisition of 
“any enterprise engaged in . . . interstate or foreign com. 
merce.” (emphasis supplied). The word “any” is explicit. 
In addition, we note thet in Section 1961 the Cougress 
in defining the words “person” and “enterprise” again uses 
the word “any”. In the light of the continued repetition 
of the word “any” we cannot say that “a reading of the 
statute” evinces a Congressional intent to eliminate il- 
legitimate businesses from the orbit of the Act. Cn the 
contrary we find ourselves obliged to say that Title IX 
in its entirety says in clear, precise and unambiguous lan- 
guage—the use of the word “any” * that all enterprises 
that are conducted through a pattern of racketeering ac- 
tivity or collection of unlawful debts fall within the inter- 
dietion of the Act. Congress could, if it intended any other 
meaning, have inserted a single word of restriction. "^. 


stead it left out the word and inserted a cl: se nrovidinz 
that the provisions of Title IX “he liberally -onsirued to 
effectuate its remedial purposes.” 84 Stat. 94 . We can- 
not—in the light of such language—hold th.* Congress 
did not say what it meant nor meant what it said. 


4 "Any" is defined in Webster's New International Dictionary, Second 
Edition, as follows: “Indicating a person, thing, ete., as one selected 
without restriction or limitation of choice, with the implication that 
everyone is open to selection without exception; all taken distribu- 
tively; every; used especially in assertions with emphisis on unlimited 
scope." 
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9. The Cases on Title IX: 


If the language of Title IX is not found to be so ex- 
plicit as we hold it to be and we are obliged to construe 
the language of Title IX, we come out with the same v.- 
sult. As this Circuit held in United States v. Parn«ss, 
503 F. 2d 430, 439 fn. 12 (1974)* cert. denied, 419 U.S. 
1105 (1974), we are obliged to construe the Act liberally. 
Indeed, Congress declared in the Act itself: 


It is the purpose of this Act to seek the eradication 
of organized crime in the United States by strengthen- 
ing the legal tools in the evidence-gathering process, 
by establishing new penal prohibitions, and by pro- 
viding enhanced sanctions and new remedies to deal 
with the unlawful activities of those engaged in or- 
ganized crime. 84 Stat. 943. 


These new penal prohibitions, enhanced sanctions, and new 


remedies clearly extend to an illegitimate business as well 
as a legitimate one; to read the Act otherwise does not 
make sense since it leaves a loophole for illegitiynate busi- 
ness to escape its coverage. 

We note that three other Circuits have reached this 
same result.“ United States . Cappetto, 502 F. 2d 1351 
(Tth Cir. 1974) cert denied, 420 U.S. 925 (1975) ; United 
States v. Campanale, 518 F. 2d 352 (9th Cir. 1975), cert. 
denied, 44 U.S.L.W. 3397 (January 13, 1976), United States 
v. Hawes, 529 F. 2d 472 (5th Cir. 1976), and United States 


5 It was held that the word "enterprise" in the Act included both 
foreign and domestic. 


Two district courts have held to the contrary: United States v. 
Amaio, 367 F. Supp. 547 (SDNY 1973) and United States v. Moeller, 
402 F. Supp. 49 (D. Conn. 1975) while United States v. Costellano, 75 
Cr. 51 (EDNY 1975) upheld the Act's coverage as to both illegal and 
legitimate enterprises. 


4634 


v. Morris, 532 F. 2d 436 (5th Cir. 1976). We are pleased 
to make it a foursome. 
Reversed and remanded. 


" — . — — 


Vas GraarerLann, Circuit Judge, dissenting: 


Because I believe that the majority’s holding radically 
extends federal jurisdiction to virtually every criminal 
venture affecting interstate commerce, I must dissent. Al- 
though such a large scale incursion by the federal govern- 
ment into matters traditionally of local concern may be 
constitutionally permissible I do not believe that such a 
step should be taken ix the absence of clear Congressional 
direction. With all due respect to my brothers, I am un- 
able to find such a mandate in either the statutory lan- 
guage or the legislative history of Title IX of the Organ- 
ized Crime Control Act of 1970, 84 Stat. 922, 941-948. 

The majority piaces great reliance on the word “any” 
which precedes “enterprise” in 18 U.S.C. § 1962. The sig- 
nificance of this word escapes me. “Enterprise” is defined 
in 18 U.S.C. § 1961 (4). If, in fact, that definition encom- 
passes only legitimate business or organizations, placing 
the word “any” before the defined phrase in § 1962 should 
not expand its meaning. 

Section 1961(4), necessarily at the core of the contro- 
versy before us, yet curiously omitted from the majority’s 
opinion, defines “enterprise” as “any individual, partner- 
ship, corporation, association, or other legal entity, and 
any union or group of individuals associated in fact al- 
though not a legal entity”. While the concluding language 
of this definition is subject to an expansive interpretation, 
the well established doctrine of ejusdem generis warns 
against expansively interpreting broad language which 
immediately follows narrow and specific terms. United 
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States v. Insco, 496 F.2d 204, 206 (5th Cir. 1974). To tne 
contrary, this maxim counsels courts to construe the broad 
in light of the narrow. United States v. Baranski, 484 F.2d 
556, 566 (7th Cir. 1973). Viewed in this manner, and keep- 
ing in mir? the traditional rule resolving ambiguities in 
penal statu.es in favor of lenity, United States v. Campos- 
Serrano, 404 U.S. 293, 297 (1971) ; Rewis v. United States, 
401 U.S. 808, 812 (1971) ; United States v. Archer, 486 F.2d 
670, 680 (2d Cir. 1973),* the scope of $ 1962 on its face, is, 
at best, uncertain. 

Even were I to agree with the majority's facial reading 
of the statute, I would, nevertheless, feel duty bound to 
examine the legislative history to ascertain Congressional 
intent. In expount;ng a statute, we must not be guided 
by a single sentence or word therein. Rather, we must look 
to the provisions of the whole law so that we may give 
effect to the legislative will. Philbrook v. Glodgett, 421 U.S. 
707, 713 (1975). “It is a familiar rule, that a thing may be 
within the letter of the statute and ye* not within the stat- 
ute, because not within its spirit, nor within the intention 
of its makers" Church of the Holy Trinity v. United 
States, 143 U.S. 457, 459 (1892). Muniz v. Hoff man, 422 
U.S. 454, 469 (19;. ). 

A review of th. legi ive history of Title IX leaves 
no doubt that Congress never contemplated that "enter. 
prise" as used in $$ 1961, 1962 would extend beyond legit- 
imate businesses or organizations. See S.Rep. No. 91.617, 
91st Cong. Ist Sess. (1969); H.R.Rep. No. 91-1549, 1970 


1 Notwithstanding the mandate of Congress to liberalry construe the 
provisions of Title IX, 84 Stat. 947, “when choice has to be made 
between two readings of whet conduct Congress has made a crime, it is 
appropriate, before we choose tho harsher alternative, to require that 
Congress should have spoken in language that is clear and definite.” 
United States v. Universal C.I.T. Credit Corp., 344 U.8. 218, 221-222 
(1952). 
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U.S. Code Cong. & Ad. News 4007, 4032-4036; Comment, 
Organized Crime and the Infiltration of Legitimate Busi- 
ness: Civil Remedies for “Criminal Activity", 124 U.Pa. 
L.Rev. 124, 204-206 (1975). There is nothing in the floor 
debates that would indicate that any member of Congress 
expected or desired the far reaching interpretation of Title 
IX postulated by the majority herein. 116 Cong. Rec. 585- 
986, 35,193-35,319 (1970); United States v. Moelier, 402 
F.Supp. 49, 58 n.8 (D. Conn. 1975) ; United States v. Fru- 
mento, 405 F.Supp. 23, 29-30 (E.D.Pa. 1975) ; United States 
v. Mandel, —— F.Supp. ——, 19 Cr.L. 2032 (D.Md. March 
23, 1976). Perhaps the most convincing indication. of Con- 
gressional intent are contained in a lengthy and scholarly 
response to Title TX's critics by Senator John L. McClellan, 
the bill's principal sponsor. McClellan, The Organized 
Crime Act (S. 30) or its Critics: Which Threatens Civil 
Liberties?, 46 Notre Dame Lawyer 55, 140-146, 196-197 
(1970). From his opening observation that “Title IX is 
aimed at removing organized crime from our legitimate 
organizations”, id. at 141, to his conclusion that § 1961 
et seq. offers the first majo; hope of eradicating the “or- 
ganized criminal influence in legitimate commerce,” id. at 
146, Senator McClellan clearly recognizes the scope of his 
bill as limited to “racketeering infiltration of legitimate 
business”, id. at 196. 

While the majority’s disregard of legislative intent is 
troublesome, it pales in the shadow of the prospective con- 
sequences of their action on sensitive federal-state rela- 
tionships and limited federal police resources and the re- 
sultant transformation of relatively minor state offenses 
into federal felonies by ere geographic happenstance. 
Rewis v. United States, supra, 401 U.S. at 812. 

The end result of the majority’s expansive i terpreta- 
tion of $1962(c) is to accord the word “enterpi e", in- 
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tended by Congress to be synonymous with commercial 
business, parity with the term “conspiracy”. Hereafter, 
the Government will justifiably feel free to utilize $ 1962(c) 
to prosecute any unlawful venture engaging in, or the ac- 
tivities of which affect, interstate commerce where the par- 
ticipants therein committed any two acts of “racketeering 
activity". United States v. Moeller, supra, 402 F.Supp. at 
59. The Government suggests that its prosecutorial efforts 
will be kept in check by the statute's requirements of (1) 
a “pattern of racketeering activity”, and (2) an effect on 
interstate commerce. I cannot agree. Only two acts of 
racketeering activity are required to establish a “patter.” 
18 U.S.C. $1961(5). Moreover, § 1961(1)’s definition o 
racketeering activity is as broad as it is long, encompat 
ing any murder, kidnapping, gambling, arson, robbery, 
bribery, extortion or narcotics transaction chargeable under 
any State law and punishable thereunder by more than 
one year’s imprisonment, as well as the violation of any 
of a series of enumerated federal criminal s ‘ates. The 
interstate commerce requirement of § 1962 is likewise un- 
likely to greatly confine the scope of federal law enforce- 
ment efforts. In crimine ‘atutes containing similar re- 
quirements, a de minimis .nvolvement with, or effect on, 
commerce has frequently been found sufficient. See, e.g., 
United States v. Crowley, 504 F.2d 992, 997-998 (7th Cir. 
1974) [Hobbs Act, 18 U.S.C. $1951]; United States v. 
Kahn, 472 F.2d 272, 285-286 (2d Cir.), cert. denied, 411 
U.S. 982 (1973) [Travel Act, 18 U.S.C. $1952]. 

There has been increasingly widespread concern of late 
about the intrusion of federal criminal law into areas 
traditionally within the sole purview of the states. United 
States v. Archer, supra. Where Congress has spearheaded 


2 Our Court, however, has in recent decisions sought to sie the tide. 
See United States v. Merolla, 523 F.2d 51, 54-55 (2d Cir. 1975); 
United States v. Archer, 486 F.2d 670, 678-683 (2d Cir. 1973). 
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the invasion, the Courts are quite naturally bound to 
follow as footsoldiers. When the legislature halts its 
forward progress, alheit perhaps only temporarily, it is 
not for the judiciary to lead the charge. Yet, this is 
precisely what I fear we have done herein. 

Appellees are alleged to have engaged in illegal gam- 
bling, concededly a racketeering activity. In so doing, 
they have not invested in, acquired control of, or employed 
the resources of any legit. mate commercial concern. The 
"enterprise" the majority finds is the gambling operation 
itself, a de facto conspiracy whose sole 1 ison d'être was 
the carrying on of criminal conduct. While Congress has 
recognized the desirabi;ity of federal prosecution of illegal 
gambling, previously a matter solely of State concern, by 
the passage of Title VIII of the Organized Crime Control 
Act of 1970, 84 Stat, 922, 936-940, 18 U.S. $1955, it has 
placed strict limits on those gambling operations which 
warrant federal intervention. 'Thus, $1955 comes into 
play only when the gambling business involves five or 
more persons and rema‘ns in substantially continuous 
operation for more than thirty days or grosses $2,000 in 
a single day. In adopting these limitations, Congress in- 
tended to confine federal criminal jurisdiction to “rela- 
tively large gambling operations". See McClellan, Organ- 
ized Crime Control Act, supra, at 138. The interpretation 
of $1962 adopted by my brothers effectively circumvents 
the criteria of Title VIII. Because racketeering activity 
under $1261 includes any gambling chargeable under any 
State law and punishable by more than one year's imprison- 
men,’ all that need be proved in addition to the State vio- 


3 Aüditional problems are raised by the vast disparities among the 
laws of the various states. Under New York law, for example, the 
following are gambling offenses punishable by more than one year 
imprisonment: (a) receiving more than $500 in a single day in con- 
nection with a lottery or policy scheme [N.Y. Penal Law § 225.10(2) 
(b)], and (b) possession of gambling records reflecting more than 
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lation ie an effect on interstate commerce. The 5 man, 


30 day, $2,000 requirements are therefore no longer of 


significance, and *mom and pop" bookmaking operations, 
the prosecution of which was intended by Congress to 
be left sole,, to the states by the design of Title VII, 
McClellan, The Organized Crime Control Act, supra, at 
138, is instead transformed into a federal offense under 
Title IX. 


Although the instant indictment alleges a violation of 
federal law [18 U.S.C. $ 1955] as the racketeering activity, 
the ramifications of the majority's expansive interpreta- 
tion of $1962 become even more pronounced where the 
racketeering activity charged is a violation of State law. 
In Unite tes v. Moeller, supra, for example, dr’ 
dants w ictod for their role in the burning of a 
Shelton, Connectient rubber plant, arson being a crime 
punishable by © ^»'.sonment of more than one year under 
Connectiev^ law. Utilizing the majority’s reasoning, the 
Goberm ent defined the “enterprise” as a group of in- 
dividue’s assvciated in fect for the purpose of burning 
down the Sheltor plant. 402 F.Supp. at 57. Arguing that 
§ 1962(c) was designed s iely to eliminate the infiltration 
of “legitimate” businesses, defendants moved to dismiss 
the indictment. The District Court agreed, and no appeal 
was taken from its decision. As I understand footnote 6 
of the majority’s opinion, Moeller (at least so far as it 
defined “enterprise”) is no longer good law in this Circuit. 


five hundred chances in a lottery or policy s“ me (N.Y. Penal Law 
6 225.20(2)]. Unde; Vermont law gambling offenses punishable by 
more than one year’s imprisonment include: (a) bookmaking, second 
offense [13 Vt. Stat. Ann. $$ 2151(1), 2052], and (b) the timulating 
or depressing of race horsec by the administration of drugs [13 Vt. 
Stat Ann. $2153]. In Connecticut slmost no gambling offenses are 
subject to penalties greater than one year [Conn. Gen. Stat. Ann. 
($ 53-278b, e, d, e, f). 
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Application of de Court's holding today to the facts 
in Moeller illustrates the far-reaching effect of our expan- 
sive interpretation of “enterprise”. Without a clear and 
precise direction from Congress, we have created a statute 
making it a federal felony for any group, association or 
conspiracy t^ violate any state's murder, kidnapping, 
gambling, arson, robbery, bribery, extortion or narcotics 
statutes in any manner which utilizes or affects interstate 
commerce, The disruptive effect of our holding on federal- 
state relationships and on the limited enforcement and 
judicial resources of the federal government is every bit 
as great as that of the expansive inierpretation of the 
Travel Act, 18 U.S.C. $1952, condemned by the Supreme 
Court in Rewis v. United States, supra. “ee also United 
States v. Archer, supra. 

Although the question at bar has been resolved on 
several occasions b: *he district courts of this Circuit, 
with varying results,‘ it is a matter of first impression 
i» bis Court. Accordingly, the majority turns for guid- 
auce to decisions of the Fifth, Seventh and Ninth Circuits. 
With all due respect to my brothers, I believe that their 
reliance is misplaced. 

In United States v. Campanale, 518 F.2d 352, 364 (9th 
Cir. 1975), cert. denied, 44 U.S.L.W. 3397 (Jan. 13, 1976), 
the Ninth Circuit held only that $1962 applied to “busi- 
ness enterprises", however small. There was not the slight- 
est hint that the business involved, Pronto Loading and 
Unloading Company, was not a legitimate commercial 
concern. Neither was there any language to suggest that 
the Ninth Circuit would have upheld the conviction regard- 
less of the ] gitimacy of the enterprise. 

in United Siates v. Cuppetto, 502 F.2d 1351, 1358 (7th 
Cir. 1974), cert. denied, 420 U.S. 925 (1975), the Seventh 
Circuit held that $1962 applied to gambling enterprises, 


4 Bee t » 6 of the majority's opinion. 
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legitimate or not. Quite aside from the fact that Cappetto 
was a ci I, not criminal, action and, therefore, did not 
bring into play the canon of lenity concerning the ambit 
of anfbiguous criminal statutes, Rewis v. Umited States, 
supra, 401 U.S. at 812; Bell v. United States, 349 U.S. 81, 
83 (1955), I believe that the opinion therein is unable to 
withstand careful scrutiny. Appellants in Cappetto con- 
tended, as is argued herein, that Congress’ purpose in 
enacting § 1962 was to protect “legitimate business” 
against infiltration and not to prohibit racketeering itself. 
The Seventh Circuit rejected this argument, concluding 
that “both the statutory language and the legislative his- 
tory . . support the government's contrary interpreta- 
tion of the Act.” 502 F.2d at 1358. While conceding that 
one of Congress’ targets was “the infiltration of legitimate 
organizations by organized crime”, Sen.Rep. 91-617, supra, 
p. 80 (1969), and that § 1962 (a) was aimed at that target, 
the Court went on to conclude that Congress «iso intended 
to prohibit “any pattern of racketeering activity in or 
affecting commerce” ard that §§ 1962 (b) and (c) were 
aimed at that target.“ In support of this argument, Cap- 
petto’s sole authority was our Circuit’s decision in United 
States v. Parness, 503 F.2d 430 (2d Cir. 1974), cert. denied, 
419 U.S. 1105 (1975), a case that held simply that the 
term “enterprise” encompassed foreign as well as domestic 
corporations. To bolster its contention that Congress in- 
tended to include illegal gambling businesses within the 
definition of “enterprise”, the Cappetto court turned to 
the Senate Committee Report on the Organized Crime 
Control Act. In so doing, however, it inadvertently relied 


5 I find it somewhat difficult to comprehend how subsections (b) and 
(e) can conjure up a different meaning o: "enterprise" than subsection 
(2) since both are derived from the identical definition contained in 
$1961(4). See Comment, Organized Crime and the Infiltration of 
Legitimate Business: Civil Remedies for “Criminal Activity", 124 U.Pa. 
T, Rev. 192, 201-202 (1975). 
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on language relating to $ 1955 (the gambling statute). The 
quoted language was clearly never intended to be applied 
to $$1961 or 1962. United States v. Moeller, supra, 402 
F.Supp. at 60; Corament, Infiltration of Legitimate Busi- 
ness, supra, at 222-203. 

The most recent pronouncements on the scope of $1962 
come from the Fifth Circuit. United States v. Hawes, 
929 F.2d 472, 479 (5th Cir. 1976) ; United States v. Morris, 
932 F.2d 436, 441-442 (5th Cir. ). Hawes unquestion- 
ably tollows Cappetto in holdin, at enterprise means 
more thar egitimate businesses. It is worth noting, never- 
theless, «t the enterprise at issue in Hawes, Peach State 
Distributing Co., was engaged in the legitimate manufac- 
ture, sale, repair and leasing of jukeboxes and penny ar- 
cade amusements in addition to its illegal gambling opera- 
tions. 529 F.2d at 476. Clearly, therefore, it fell within 
the ambit of those activities that Congress was trying to 
combat, to wit, the utilization of a legitimate business as 
a front for racketeering activity. In Morris, however, the 
Fifth Cireuit went further and applied its expansive read- 
ing of enterprise to encompass an informal group of card 
players “associated in fact” for the sole purpose of par- 
ticipating in rigged card games designed to defraud un- 


suspecting visitors to Nevada. 532 F.2d at 442. Concededly, 
therefore, the Fifth Circuit now regards $1962 as pro- 
hibiting racketeering activity per se so long as the requi- 
site effect on commerce can be found. I am confident that 
Congress never intended such a result. 


T 


For all of the preceding reasons, I would decline to fall 
in line behind the Fifth and Seventh Circuits“ and would 
affirm Chief Judge Mishler's dismissal of counts one and 
two of the indictment. 


6 As previously indicated, I do not believe that the Ninth Circuit 
has to date expressed its views on the matter at issue. 
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O iNDIVIDUAL VERIFICATION 
STATE OF NEW YORK, COUNTY OF SS. 
of , being duly sworn, deposes and says, that 
deponent is the in the within action; that deponent has 
read the foregoing and knows the contents thereof; that 


the same is true to deponent's own knowledge, except as to the matters therein stated to be alleged on information 
and belief, and that as to those matters deponent believes it to be true. 


D CORPORATE VERIFICATION 


deponent is the of the corporation 
named in the within action; that deponent has read the foregoing 
. and knows the contents thereof; and that the same is true to deponent's own knowledge. except as to the matters 
therein stated to be alleged upon information and belief, and as to those matters deponent believes it to be true. 
This verification is made by deponent because 

Is à corporation. Deponent is an officer thereof, to-wit, its 

The grounds of deponent's belief as to all matters not stated upon deponent's knowledge are as follows: 


Sworn to before me, this of 19 


O ATTORNEY'S AFFIRMATION 
STATE OF NEW YORK, COUNTY O! SS.: 


The undersigned, an attorney admitted to practice in the courts of New York State; 
shows, that deponent is 
the attorney(s) of record for 
in the within action; that deponent has read the foregoing 
and knows the contents thereof; that same is true to deponent's own knowledge, except as to the matters therein 
'statéd to be alleged on information and belief, and that as to those matters deponent believes it to be true. Deponent 
further says that the reason this verification is made by deponent and not by 


g 


The grounds of deponent’s belief as to all matters not stated upon deponent's knowledge are as follows: 


The undersigned affirms that the foregoing statements are true, under the penalties of pe: "y. 


C CERTIFICATION BY ATTORNEY 


certifies that the within has been compared by the undersigned with the original and 
found to be a true and complete copy. 
1 1: BENED r EE EE 


X) AFFIDAVIT OF SERVICE BY MAIL 


STATE OF NEW XQRK. COUNTY OF NEW YORK ss.: 
GWENN AGRES 


being duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 


NEW YORK, NEW YORK 


Thatonthe 15 dayof July 1976 deponent served the within NOTICE OF MOTION 
upon HON. FRED BARLOW, SPECIAL ATTORNEY, attorney(s) for 
UNITED STATES in this action, at 35 Tillary Street, Brooklyn, New York 

the address designated by said attorney(s) for that purpose 
by depositing a true copy of same enclosed in a post-paid proper y addressed wrapper, in-a post office-official 
depository under the exclusive care and custody of the United States Postal Service within the State of 


New York. 
O AFFIDAVIT OF PERSONAL SERVICE 
upon à 
the herein, by delivering a true copy thereof to K personally. Deponent knew the 
erson so served to be the person mentioned and described in said papers as the Je therein. 


_ Sworn to before mo- this 15 day of ly 1976:— 
— LENORE BERG 


2d 22 e e of Deade 

C Z 7 (7 City ef ew York Ne. 2-1352 

2 J — Filed in Now York CO 
Z Commission Expires Aug. 2, 19 cx. 
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